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Guttilla Murphy Anderson, P.C. 
Patrick M. Murphy (Ariz. No. 002964) 
City North 
5415 E. High St., Suite 200 
Phoenix, Arizona  85054 
Email: pmurphy@gamlaw.com 
Phone: (480) 304-8300 
Fax: (480) 304-8301 
 
Attorneys for the Receiver 
 
 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA  

IN AND FOR THE COUNTY OF MARICOPA  

STATE OF ARIZONA ex rel. ROBERT 
D. CHARLTON, Superintendent of the 
Arizona Department of Financial 
Institutions, 

             Plaintiff, 

v. 

LANDMARC CAPITAL & 
INVESTMENT COMPANY, 

             Defendant. 

 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

 
Cause No. CV2009-020595 

 
PETITION NO. 96 

 
PETITION FOR ORDER APPROVING 
THE SALE OF APPROXIMATELY 37 
ACRES OF LAND LOCATED AT THE 
SOUTHWEST CORNER OF WOODY 
MOUNTAIN ROAD AND ROUTE 66 

NEAR FLAGSTAFF, ARIZONA 
 

(Assigned to the Honorable Daniel Martin) 

 

 
Robert D. Charlton, as the court appointed Receiver, respectfully petitions the Court as 

follows:  

1. On June 24, 2009, this Court entered its Order Appointing Receiver and Order 

to Show Cause, which appointed the Superintendent of the Arizona Department of Financial 

Institutions as Receiver of Landmarc Capital & Investment Company (“Landmarc”).  On July 

10, 2009, this Court entered its Order Appointing Permanent Receiver and Injunction.  On 
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February 27, 2010, the Court entered its Order placing Hayden Investments, LLC, Desert 

Trails Holdings, LLC and Arizona Valuation Company, LLC in Receivership.  On May 12, 

2010, the Court entered its Amended Order Appointing Permanent Receiver and Injunction 

(collectively “Receivership Order”).  The Receivership Order appointed Thomas J. Giallanza 

as Deputy Receiver. 

The Presidio 37 Loan 

2. Beginning in 2006, Landmarc made a progression of loans to a group of 

developers (“Presidio West Borrowers”) secured by approximately 244 acres of land located 

just west of Flagstaff, Arizona between Interstate 40 and U.S. Highway Route 66 in Coconino 

County (“Presidio West Tract”).  

3. The $9.5 Million Loan (No. 06100775).  The first loan made by Landmarc was 

a loan of $9.5 million on October 20, 2006, to a limited liability company created by the 

Presidio West Borrowers, Presidio West, LLC (“$9.5 Million Loan”).  The $9.5 Million Loan 

was secured by the entire 244 acres of the Presidio West Tract under a deed of trust recorded 

on October 23, 2006 as Document No. 3408716 (“$9.5 Million DOT”).  According to 

Landmarc’s records, no less than 14 of Landmarc’s lenders acquired a portion of Landmarc’s 

interest in the $9.5 Million Loan and $9.5 Million DOT.  The $9.5 Million DOT was released 

by a Deed of Partial Release and Partial Reconveyance recorded on January 18, 2007. 

4.  $14.2 Million Loan (No. 06100775).  Approximately four months later, 

Landmarc replaced the $9.5 Million Loan with a new loan for $14.2 million to Presidio West, 

LLC (“$14.2 Million Loan”).  The $14.2 Million Loan was also secured by the entire 244 
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acres of the Presidio West Tract under a deed of trust recorded on April 17, 2007 as 

Document No. 3434726.1 

5. In December 2007, Landmarc replaced2 the $14.2 Million Loan with two new 

loans totaling $17.3 million.  These two loans are described below and were secured by 

approximately 37 and 197 acres respectively.3 

a. Presidio 37 Loan (No. 07121849).  On or about December 27, 2007, 

Landmarc loaned $2,800,000 to Presidio West 37, LLC (“Presidio 37 Loan”), which 

was secured by approximately 36.94 acres of the Presidio West Tract located at the 

southwest corner of Woody Mountain Road and Route 66 in Flagstaff, Arizona 

(“Property”) under a Deed of Trust recorded with the Coconino County Recorder on 

December 31, 2007 as Document No. 3471152 (“Presidio 37 DOT”).  The legal 

description of the Property is attached hereto as Exhibit “1”.  According to 

Landmarc’s records, this loan was beneficially owned as of the Receivership Date by 

six lenders, two of which are now receivership entities. 

b. Presidio 197 Loan (No. 07121853).  On or about December 27, 2007, 

Landmarc loaned $14,500,000 to Presidio West 197, LLC, which was secured by 

approximately 197 acres of the Presidio West Tract under a Deed of Trust recorded 

                                              
1  Although Landmarc failed to record a release of the $14.2 Million DOT, the United States 
Bankruptcy Court in an adversary filed in the Monterey Bankruptcy, entered judgment on February 
11, 2014, which declared that the $14.2 Million Loan had been satisfied. 
2 The records of Landmarc reflect that the $14.2 Million Loan was paid off as a result of Landmarc 
making the Presidio 37 Loan and the Presidio 197 Loan. 
3 Ten of the original 244 acres, which served as the security for the $9.5 Million Loan and the $14.2 
Million Loan, were not included in the deeds of trust for the two new loans. 
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with the Coconino County Recorder on December 31, 2007 as Document No. 

3471146.  According to Landmarc’s records, this loan was beneficially owned as of 

the Receivership Date by nine lenders. 

The Property and Beneficial Owners 

6. Following the borrower’s default, the Receiver foreclosed on the Presidio 37 

DOT and acquired fee title to the Property pursuant to a Trustee’s Deed recorded with the 

Coconino County Recorder on November 30, 2009 as Document Number 3546194.  

7. The continued holding of the Property is not necessary or appropriate to protect 

the interests of any persons interested in this receivership.  Moreover, since the Receiver 

holds a significant beneficial interest in the Property the liquidation of the Property is 

essential to the prompt resolution of this receivership and to pay for the administrative costs 

of the receivership.  Accordingly, the Receiver commenced efforts to market and sell the 

Property. 

8. The Court has previously approved the beneficial interests in the Presidio 37 

Loan and the Property as follows4: 

Beneficial Owner              Percentage 

TBM Associates, LLC5 53.5% 

Receiver6 27.0% 

                                              
4 Order Deferring Resolution of the Claimed First Out Rights and Claimed Interests in the Presidio 
197 Loan and Approving Remaining Recommendations of the Receiver, Re: Petition No. 54 entered 
on May 21, 2012. 
5 The interest of TBM Associates, LLC approved by the Court was 53.46%, but for purposes of this 
Petition and the final distribution, the interest has been rounded to 53.5% in order to insure that the 
total of all approved interests equals 100%. 
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Gubin Family Trust7 9.1% 

Barry Wiss 7.9% 

Manny Daskal     2.5% 

 100.00% 

 
The Receiver’s Property Preservation Expenses & Trust Funds 
 

9. Landmarc and subsequently the Receiver incurred various expenses in 

connection with their efforts to enhance and protect the interests in the Presidio 37 Loan and 

the Property, including legal fees following the borrower’s default and the foreclosure of the 

deed of trust, real estate taxes and insurance premiums regarding the Property, and various 

other expenses (“Property Preservation Expenses”).  An accounting of the Property 

Preservation Expenses, and the payments that the Receiver has received in partial 

reimbursement of these expenses, are set forth in Exhibit “2” attached hereto.   

10. An accounting of the funds presently held in trust by the Receiver in connection 

with the Presidio 37 Loan and Property is attached as Exhibit “3”.  The balance of trust funds 

in the amount of $11,225.43 should be paid to the Receiver as partial reimbursement of the 

Property Preservation Expenses. 

                                                                                                                                                         
6  The Receiver’s interest in the Presidio 37 Loan and the Property is comprised of interests held by 
two receivership entities: Desert Trails and Hayden Investments.  In its Order Deferring Resolution 
of the Claimed First Out Rights and Claimed Interests in the Presidio 197 Loan and Approving 
Remaining Recommendations of the Receiver, Re: Petition No. 54 entered on May 21, 2012, the 
Court confirmed Desert Trails’ interest of 13.4% and Hayden Investments’ interest of 13.6%. 
7  The interest of the Gubin Family Trust approved by the Court was 9.11%, but for purposes of this 
Petition and the final distribution the interest has been rounded to 9.1% in order to insure that the 
total of all approved interests equals 100%. 
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Receiver’s Efforts to Market and Sell the Property 

11. On September 27, 2010, Tim Niebling of Niebling Commercial Appraisers 

submitted to the Receiver an appraisal of the Property which indicates a fair market value for 

the Property of $3,220.000 (“2010 Neibling Appraisal”).  Mr. Niebling was issued Certificate 

No. 30732 by the State of Arizona as a Certified General Residential Real Estate Appraiser.  

The Receiver agreed to pay this appraiser a fee of $8,000 for this appraisal and the appraiser 

has no known interest in any of the parties or in the sale of the Property. 

12. In May 2013, the Receiver received an offer from York Breckenridge GP, LLC, 

a Texas limited liability company (“York”) to purchase the Property for $2,950,000.  On June 

6, 2013, the Receiver filed his Petition No. 76, Petition to Confirm Sale of Approximately 37 

Acres of the Presidio West Tract, which sought an order approving the sale of the Property.  

A competing bid was received by the Receiver prior to approval of the sale, and accordingly 

York increased its offer to $3,225,000 and agreed to shorten its due diligence period.  On 

August 30, 2013 the Court entered its Order Re: Petition No. 76 approving the sale of the 

Property.  Due to York’s inability to obtain a water study from the City of Flagstaff prior to 

the end of its due diligence period, on December 13, 2013, York elected to cancel the sale 

agreement approved by the Court. 

13. On March 4, 2014, the Receiver received a new offer from York to purchase the 

Property for $3,225,000 under terms that were acceptable to the Receiver.  On May 20, 2014 

the Court entered its Order Re: Petition No. 80 approving the sale of the Property to York.  

York’s development plan for the Property contemplated the construction of student housing.  
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However, York was unable to obtain confirmation upon second reading of Flagstaff City 

Council approval of its development plan from the City of Flagstaff and thus failed to close 

and forfeited its earnest money deposit.  A supermajority vote in favor of York’s 

development plan was required from the Flagstaff City Council on second reading because 

adjoining landowners had filed an objection to the plan with the City Council.  The Flagstaff 

City Council failed on second reading to approve York’s development plan by the required 

supermajority vote.  Given the neighbors opposition, it is likely that the only development 

plan that can successfully obtain City Council approval in the near future is a plan for single 

family residential development. 

14. On June 15, 2016, the Receiver received an offer from Woody Mountain 37, 

LLC, to purchase the Property under terms that were acceptable to the Receiver.  The 

Purchase Agreement is attached as Exhibit “4” and provides for the sale of the Property for 

$1,650,000 in cash and is conditioned upon, among other things, upon the completion of a 

due diligence investigation by the Buyer and the approval by this Court.  This Purchase 

Agreement provides for the sale to close on or before September 13, 2016.  The principals 

that control the Buyer have a long history in Flagstaff as residential developers.  The Buyer 

has completed its due diligence investigation and the only remaining contingency under the 

Purchase Agreement is the approval by this Court. 

15. In accordance with this Court’s Order Re: Petition Number 2, the Receiver: 
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a. Has mailed a copy of this Petition, the proposed order, and the Notice of 

Hearing, to all persons on the Master Service List as indicated in the Proof of Mailing 

filed herewith; 

b. Intends to publish notice of this sale in a newspaper of general 

circulation within the county in which this action is pending; and 

c. Intends to publish notice of this sale in a newspaper of general 

circulation within Coconino County, the county in which the Property is located. 

16. Although the purchase price to be paid under the Purchase Agreement is less 

than the value set forth in the 2010 Neibling Appraisal and is less than the purchase price in 

the most recent sale agreements, the Receiver believes a more accurate indicator of the actual 

current value of the Property is provided by the price at which the adjoining 197 acres were 

sold.  The purchase price under the Purchase Agreement equals $44,595 per acre which is 

54% greater than the price obtained from the sale of the adjoining 197 acres8.  Recently, the 

Receiver has received an offer from a party affiliated with TBM Associates, LLC to acquire 

the Receiver’s interest in the Property for $216,000.00, which represents a price of 

$21,657.00 per acre.  In addition, the sale price in the prior contracts was for a specialized use 

of the Property (student housing) which in light of the objections of the adjoining property 

owners is no longer a viable use of the Property.  Finally, the Purchase Agreement now 

before the Court does not require the payment of real estate commissions, which was not the 

case in the prior contracts on the Property.   

                                              
8  The adjoining 197 acres sold at public auction conducted by the United States Bankruptcy Court in 
the Monterey Bankruptcy for $5,700,000, or $28,934 per acre. 
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17. The Receiver recommends that the Property be sold for the price and under the 

terms set forth in the Purchase Agreement attached as Exhibit “4”, which the Receiver 

believes are in the best interests of the receivership estate. 

 WHEREFORE, the Receiver respectfully requests that the Court enter an order: 

1. Approving the sale of the Property as set forth in the Purchase Agreement 

attached as Exhibit “4” to this Petition of the Property legally described in Exhibit “1”; 

2. Declaring that the sale of the Property is free and clear of all liens and 

encumbrances; 

3. Authorizing the Receiver to disburse $15,225.43, from the funds held in trust 

for the Property to the receivership estate in partial satisfaction of the Property Preservation 

Expenses due to Landmarc; 

4. Authorizing the escrow agent to disburse the net sale proceeds as follows: 

a. First, the sum of $41,420.79 to the Receiver as reimbursement of 

Property Preservation Expenses incurred by Landmarc; and 

b. Then the remaining funds to the beneficial owners in the following 

percentages: 

TBM Associates, LLC 53.5% 

Receiver 27.0% 

Gubin Family Trust 9.1% 

Barry Wiss 7.9% 

Manny Daskal     2.5% 
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5.  Authorizing the Receiver or Thomas J. Giallanza, as Deputy Receiver, to 

execute all necessary documents in connection with the sale of the Property confirmed by the 

Court; and 

6. Granting such further relief as the Court deems appropriate. 

Respectfully submitted this 2nd day of September, 2016. 
 
GUTTILLA MURPHY ANDERSON, P.C. 
 
/s/Patrick M. Murphy 
Patrick M. Murphy 
Attorneys for the Receiver 
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Verification 

 
 

 I, THOMAS J. GIALLANZA, do hereby declare as follows: 
 
 I am the court appointed Deputy Receiver of Landmarc Capital & Investment 

Company Receivership in the above-entitled and numbered cause of action; that I have read 

the foregoing Petition, and know the contents thereof; that the matters and things contained 

therein are true in substance and in fact, to the best of my information, knowledge and belief, 

except as to those matter and things alleged on information and belief, and as to those 

matters, I believe them to be true. 

 I declare under penalty of perjury that the foregoing is true and correct.   

Executed this 2nd day of September, 2016 in Phoenix, Arizona. 

 
 
/s/Thomas J. Giallanza 

      Thomas J. Giallanza, Deputy Receiver  
1157-013.02 (247304) 
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Exhibit 1



Presidio 37 Loan/Property Preservation Expenses Paid by Landmarc/Rece

Date Payee/Payor Description Amount
03/18/08 Burch & Cracchiolo, PA Attorney Fees & Costs 320.50
07/08/08 Burch & Cracchiolo, PA Attorney Fees & Costs 1,929.46
08/11/08 Burch & Cracchiolo, PA Attorney Fees & Costs 608.03
09/17/08 Burch & Cracchiolo, PA Attorney Fees & Costs 225.05
11/03/08 Burch & Cracchiolo, PA Foreclosure Fees & Costs 694.30
11/10/08 Burch & Cracchiolo, PA Attorney Fees & Costs 788.59
11/30/08 Burch & Cracchiolo, PA Attorney Fees & Costs 66.51
12/04/08 Stewart Title & Trust 2,826.00
01/12/09 Burch & Cracchiolo, PA Attorney Fees & Costs 258.31
02/12/09 Burch & Cracchiolo, PA Attorney Fees & Costs 320.88
04/10/09 Burch & Cracchiolo, PA Attorney Fees & Costs 390.00
04/30/09 Burch & Cracchiolo, PA Attorney Fees & Costs 737.71
04/30/09 Burch & Cracchiolo, PA Attorney Fees & Costs 321.56
05/31/09 Burch & Cracchiolo, PA Attorney Fees & Costs 227.50
06/30/09 Burch & Cracchiolo, PA Attorney Fees & Costs 501.71
07/31/09 Burch & Cracchiolo, PA Attorney Fees & Costs 160.31
05/07/10 Lawyers Title 350.00
09/29/10 Niebling Appraisals Appraisal 8,000.00
05/20/11 AFCO-GL Insurance Insurance 1,397.00
06/27/11 Trust Account Negative Trust Account 822.44
08/30/11 Security Title Agency 200.00
05/31/12 RP Ryan Insurance Insurance 382.00
11/07/12 Coconino County Treasurer Property taxes 44,575.59
07/11/13 Cushman & Wakefield Insurance 2,500.00
08/15/13 Cushman & Wakefield Insurance 2,500.00
08/23/13 Berkshire Hathaway Insurance 383.00
08/26/13 CDS Liab. Ins. Insurance 90.86
09/16/13 Thomas Giallanza 30.08
05/01/14 Berkshire Hathaway Insurance 419.00
10/21/15 Coconino County Treasurer Property taxes 7,592.87
09/30/15 RP Ryan Insurance Insurance 214.00

79,833.26

Reimbursements
12/17/12 Manny Daskal (1,114.39)
12/21/12 Wiss (3,532.17)
08/23/13 Gubin Family Trust (10,947.61)
03/16/16 From Trust Account (7,592.87)

Net Unreimbursed Expenses 56,646.22

Exhibit 2



Presidio 37 Loan/Property Trust Accounting
Loan No. 07121849

Date Payee/Payor Description Amount
06/09/11 Lovitt & Touche' Inc. Insurance (822.44)
06/27/11 Landmarc Capital & Investment Reimburse Negative Trust 822.44
01/09/14 North American Title Forfeiture of Escrow Deposit 13,025.00
03/05/15 North American Title Forfeiture of Escrow Deposit 120,000.00
03/12/15 Coconino County Treasurer Property taxes (102,513.93)
03/16/16 LCI Reimburse for Prop Taxes (7,592.87)
06/10/16 Coconino County Treasurer Property taxes (7,692.77)

Trust Account Balance 15,225.43
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