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Guttilla Murphy Anderson, P.C. 
Patrick M. Murphy (Ariz. No. 002964)
5415 E. High St., Suite 200 
Phoenix, Arizona  85054 
Email: pmurphy@gamlaw.com 
Phone: (480) 304-8300 
Fax: (480) 304-8301 

Attorneys for the Receiver 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR MARICOPA COUNTY 

STATE OF ARIZONA ex rel. ROBERT 
D. CHARLTON, Interim Superintendent
of the Arizona Department of Financial
Institutions,

             Plaintiff, 

v. 

LANDMARC CAPITAL & 
INVESTMENT COMPANY, 

             Defendant. 

)
)
)
)
)
)
)
)
)
)
)
)

Cause No. CV2009-020595 

PETITION NO. 94 

PETITION FOR ORDER CONFIRMING 
SALE OF 1.95 ACRES NEAR TUCSON, 

ARIZONA 

 (Assigned to the Honorable Patricia Starr) 

Robert D. Charlton, as the Superintendent of the Arizona Department of Financial 

Institutions and the court appointed Receiver in this matter, respectfully petitions the Court as 

follows:  

1. On June 24, 2009, this Court entered its Order Appointing Receiver and Order

to Show Cause, which appointed the Superintendent of the Arizona Department of Financial 

Institutions as Receiver of Landmarc Capital & Investment Company (“Landmarc”).  On July 

10, 2009, this Court entered its Order Appointing Permanent Receiver and Injunction.  On 

February 27, 2010, the Court entered its Order placing Hayden Investments, LLC, Desert 
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Trails Holdings, LLC and Arizona Valuation Company, LLC in Receivership.  On May 12, 

2010, the Court entered its Amended Order Appointing Permanent Receiver and Injunction 

(collectively “Receivership Order”).  The Receivership Order appointed Thomas Giallanza as 

Deputy Receiver. 

1.95 Acres Near Tucson, Arizona (“Property”) 

2. On September 10, 2008, Landmarc made a loan of $1,440,000 (“Loan”) to 4405

Speedway, LLC, a Delaware limited liability company (“Borrower”), which was secured by a 

first position deed of trust recorded with the Pima County Recorder on September 10, 2008, 

as Document No. 2008-1760484, which identified three parcels of real estate in Pima County 

(APN 116-08-013N; 116-08-003F; & 106-12-013A).   

3. Pursuant to the orders of this Court the beneficial interests in the Loan are held

as follows: 

Landmarc Capital Partners (“Partners”) 54.4%1

Wesley & Marlene White Trust (“White”) 3.4%2

Gubin Family Trust (“Gubin”) 14.7%2

Receiver 10.9%2

Madelene Kepes Rev. Liv. Trust (“Kepes”) 16.6%2 

1  Order Deferring Resolution of the Claimed First Out Rights and Claimed Interests in the Presidio 
197 Loan and Approving Remaining Recommendations of the Receiver, Re: Petition No. 54, entered 
on May 21, 2012 (“Order No. 54”). 
2  Order Approving Receiver’s Recommendations Regarding Warehouse Credit Facility Claims, Re: 
Petition No. 43, entered on July 11, 2011 (“Order No. 43”). 
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4. The Borrower eventually defaulted and Landmarc commenced foreclosure

proceedings.  Shortly thereafter the Receiver was appointed and took control of Landmarc.   

5. The Borrower claimed that it had been defrauded by Landmarc and that it had

not received the full amount of the loan from Landmarc.  As a result of a settlement between 

the Borrower, the Receiver, and the Beneficial Owners, which was approved by the 

Receivership Court’s Order Re: Petition No. 60, the Receiver with the consent of the 

Beneficial Owners modified the original loan replacing the prior note and deed of trust with a 

new note and deed of trust, the payment of funds by the Borrower, and the release of certain 

security, including personal guarantees.  

6. The Borrower subsequently defaulted and on April 18, 2014, filed Chapter 11

Bankruptcy.  A settlement with the Borrower was ultimately reached in which the Receiver 

was permitted to proceed with foreclosure of the Property which resulted in the issuance of a 

Trustee’s Deed Upon Sale recorded on August 25, 2014 with the Pima County Recorder at 

Document Number 2014-2370175.  This Trustee’s Deed vested title to approximately 1.95 

acres of vacant land located on the west side of Tucson, Arizona (“Property”) in the 

Beneficial Owners in the percentages approved by the Court.  The legal description of the 

Property conveyed to the Beneficial Owners is attached as Exhibit “A”.    

7. On July 19, 2010, the Receiver obtained an appraisal of the Property indicating

a fair market value of $95,000.  In March 2015, the Receiver obtained a brokers opinion of 

value estimating the market value of the Property to be $400,000. 
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8. Following the foreclosure in 2014, the Receiver commenced efforts to market

the Property for sale.  The Receiver also attempted to negotiate a sale of his interest in the 

Tucson Property to the other beneficial owners.  However the only offer was received from 

Partners in which Partners offered to pay the Receiver $11,000 for his 10.9% interest but 

would not agree to pay the loan preservation expenses incurred by Landmarc to which it is 

entitled.  This offer was based on Partner’s estimate that the Property was worth $97,500.  To 

date the unreimbursed loan preservation expenses incurred by the Receiver are approximately 

$24,000, and include legal fees paid to bankruptcy counsel, insurance premiums and real 

property taxes.  The Receiver declined the offer from Partner’s for the reason that it was 

insufficient and proceeded to offer the Property for sale. 

9. On April 22, 2016, the Receiver received an offer from Safari Development,

LLC, an Arizona limited liability company, to purchase the Property for $199,900.00, with 

$40,000 to be paid prior to closing and the balance of $159,900 carried back by the Sellers.  

The Receiver responded with a counter offer modifying several terms of the contract, 

including the manner of paying the purchase price as follows: 

Purchase Price: $199,900 

Earnest Money Deposit: $5,000 

Cash Due at Closing $55,000 

Carryback3 by Seller: $139,900 

3  The Buyer is obligated to give the Seller a promissory note requiring monthly interest only 
payments at 7%, and the principal balance due at the end of three years, all of which is secured by a 
first position deed of trust on the Property (referred to hereafter as the “Promissory Note”). 
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10. The Buyer accepted the Receiver’s counter offer and a copy of the contract

documents are attached hereto as Exhibit “B”.  The Buyer subsequently agreed to waive all 

contingencies under the contract and the Receiver has agreed to changes in the terms of 

refunding the Earnest Money deposit and to provide for the Buyer to assign its interest under 

the contract to another party.  A copy of this amendment is attached hereto as Exhibit “C”.  

The contract, counter offer and amendment are referred to hereafter as the “Purchase 

Agreement”). 

11. In accordance with this Court’s Order Re: Petition Number 2, the Receiver:

a. Has mailed a copy of this Petition, the proposed order, and the Notice of

Hearing, to all persons on the Master Service List and other interested persons as 

indicated in the Proof of Mailing filed herewith; 

b. Intends to publish notice of this sale in a newspaper of general

circulation within Pima County, which is the county where the Property is located. 

12. The Receiver recommends that the Court confirm the sale of the Property under

the terms set forth in the Purchase Agreement, which the Receiver believes are in the best 

interests of the receivership estate. 

WHEREFORE, the Receiver respectfully requests that the Court enter an order: 

1. Confirming the sale of the Property legally described in Exhibit “A” as set

forth in the Purchase Agreement; 
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2. Directing Partners, Gubin, White and Kepes to execute a deed to the Receiver

conveying their respective interests in the Property for the purpose of consummating the sale 

approved herein; and 

3. Authorizing Thomas J. Giallanza, as Deputy Receiver, to execute all necessary

documents in connection with the sale of the Property confirmed by the Court; 

Respectfully submitted this 9th day of June, 2016. 

GUTTILLA MURPHY ANDERSON, P.C. 

/s/Patrick M. Murphy 
Patrick M. Murphy 
Attorneys for the Receiver 

1157-001(232626) 
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Exhibit "A" Pg. 1
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Exhibit "A" Pg. 2
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Exhibit "B" Pg. 1
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Exhibit "B" Pg. 2
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Exhibit "B" Pg. 3
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Exhibit "C" Pg. 1
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