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Guttilla Murphy Anderson, P.C. 
Patrick M. Murphy (Ariz. No. 002964) 
5415 E. High St., Suite 200 
Phoenix, Arizona  85054 
Email: pmurphy@gamlaw.com 
Phone: (480) 304-8300 
Fax: (480) 304-8301 
 
Attorneys for the Receiver 
 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
 

IN AND FOR THE COUNTY OF MARICOPA 

STATE OF ARIZONA ex rel. ROBERT 
D. CHARLTON, Superintendent of the 
Arizona Department of Financial 
Institutions, 

             Plaintiff, 

v. 

LANDMARC CAPITAL & 
INVESTMENT COMPANY, 

             Defendant. 

 

)
)
)
)
)
)
)
)
)
)
)
)
)
)

 
Cause No. CV2009-020595 

 
PETITION NO. 106 

 
PETITION FOR APPROVAL OF THE 

SALE OF THE RECEIVER’S INTEREST 
IN THE SECURED LOAN TO YOUTH 

PAD, INC. 
 

(Assigned to the Honorable Daniel Martin) 

 
 

Robert D. Charlton, as the Superintendent of the Arizona Department of Financial 

 Institutions and the court appointed Receiver in this matter, respectfully petitions the Court 

as follows:  

1. On June 24, 2009, this Court entered its Order Appointing Receiver and Order 

to Show Cause, which appointed the Superintendent of the Arizona Department of Financial 

Institutions as Receiver of Landmarc Capital & Investment Company (“Landmarc”).  On July 

10, 2009, this Court entered its Order Appointing Permanent Receiver and Injunction.  On 

February 27, 2010, the Court entered its Order Placing Hayden Investments, LLC, Desert 
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Trails Holdings, LLC and Arizona Valuation Company, LLC in Receivership.  On May 12, 

2010, the Court entered its Amended Order Appointing Permanent Receiver and Injunction 

(collectively “Receivership Order”).  The Receivership Order appointed Thomas Giallanza as 

Deputy Receiver to carry on the day to day business of Landmarc. 

Background on the Property and Loans 

2. In accordance with the Receivership Order, the Receiver located and took 

possession of certain real property, located at 9224 East Highway 92, Hereford, Arizona 

(“Property”).  This Property is legally described in Exhibit “1” attached hereto and was 

acquired in October 2008 by Landmarc Capital & Investment Company (“Landmarc”) 

through foreclosure of Loan No. LC050509. 

3. The Receivership Court has previously confirmed the following participation 

interests in the Property (collectively referred to hereafter as the Participants”): 

David L. Wolfswinkel Trust (33.3%) 
Desert Trails Insurance Co., in receivership (33.3%) 
Penny Wolfswinkel Jenkins Trust (19.5%) 
Edward J. Humphreys (2.8%) 
Harvey B. Friedman & Francine A. Friedman Family Trust (11.1%).  

4. Following unsuccessful efforts to market and sell the Property, on August 2, 

2011, this Court entered Order Re: Petition No. 46, which approved a Settlement Agreement 

between the Receiver and Melvin Harter Ministries, Inc. (“MHMI”) and Melvin E. Harter 

(“Harter”).  Under the Settlement Agreement, MHMI was given the opportunity to acquire 

the Property by paying $450,000 on or before October 31, 2011.  MHMI did not exercise its 

right to acquire the Property.   
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5. Because the Property contains structures that necessitate the expenditure of time 

and funds to provide security and insurance, the Receiver determined early in the case that the 

continued holding of the Property was not in the interests of the receivership estate or the 

participants and therefore the Receiver began the process of marketing the Property for sale. 

6. On January 4, 2011, Jeffrey C. Patch of Tucson Real Estate Appraisal 

submitted to the Receiver a Restricted Use Appraisal Report on the Property (“Report”).  

Jeffrey C. Patch has been issued Certificate Number 30263 by the State of Arizona as a 

Certified General Real Estate Appraiser.  The Report indicated that the Property consists of 

62.31 acres with ten buildings totaling 90,334 square feet.  The Report indicated that the 

market value of the land assuming no improvements is $250,000 and that the improvements 

have a total depreciated replacement cost of $1,000,000.  The Report also stated that “the 

reliability of the Cost Approach is greatly reduced due to the excessive amount of physical 

curable, physical incurable, functional obsolescence, and external obsolescence.”  The Report 

indicated that the highest and best use of the Property would be for a religious or social 

service use employing the existing improvement.  Combining the value of the land as if 

vacant, to the depreciated replacement cost of the improvements totals $1,250,000 as the 

opinion of value in use. The Report also noted that $1,250,000 sets the upper limit of value 

and that any serious offers in excess of $250,000 should be seriously considered. 1    

                                              
1  Separately in the Report the appraiser states, without explanation or justification, that the “value in 
use” is $2,250,000.  This statement is directly contradicted by the narrative discussion in the Report. 
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7. On December 20, 2011, this Court entered Order Re: Petition No. 58, which 

approved the sale of the Property to Snow Music Corp. for $600,000.  Snow Music Corp., 

however, failed to close on the purchase of the Property.   

8. The Receiver renewed his efforts to market and sell the Property.  On April 15, 

2014, this Court entered Order Re: Petition No. 81, which approved a Lease with Option to 

Purchase Agreement between the Receiver and The Youth Pad, Inc., an Oklahoma non-profit 

corporation (“Youth Pad”).  The lease for the property was for twenty-four months (24) 

beginning February 1, 2014 and expiring on the 29th day of February, 2016 subject to Youth 

Pad’s option to purchase the Property.  This agreement provided for the payment of amounts 

designated as rent and a final purchase price of $250,000.   

9. The advantage of the lease to Youth Pad was that as a tax exempt organization, 

it was anticipated that Youth Pad would be able to obtain an exemption for the Property from 

further real estate taxes as long as it was in possession of the Property and used it for exempt 

purposes.  The real estate taxes on the Property were in excess of $40,000 per year so the 

exemption from taxes would eliminate a substantial impairment to the value of the Property.   

10. However, when Youth Pad applied to the County for exempt status for the 

Property it learned that tax exempt status would not be granted unless Youth Pad held fee 

title.  Accordingly, the Receiver and Youth Pad entered into a new agreement that provided 

for the transfer of title to the Property to Youth Pad with the Receiver holding a deed of trust 

for the unpaid purchase price.  On September 18, 2014, the Court entered its Order Re: 

Petition No. 86 approving the sale of the Property to Youth Pad for $375,000 plus certain 
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specified repairs.  Youth Pad received a credit of $5,000 for the amounts previously paid 

under the lease agreement and gave the Receiver a promissory note for the balance of 

$370,000 (“Note”), which was secured by a deed of trust on the Property.  

11. Youth Pad made some payments under the Note whereby the principal balance 

was reduced to $330,400.  However, Youth Pad subsequently defaulted under the loan 

agreement and in addition to the unpaid principal, as of April 30, 2018 owed default interest 

in the amount of $98,279.94 (“Default Interest”).  Rather than proceed immediately to 

foreclosure the Receiver renewed efforts to find a ready and willing buyer for the Property 

but that effort was unsuccessful.   

12. Having no other good options, the Receiver negotiated a modification to the 

loan agreement with Youth Pad dated May 23, 2018 (“Loan Modification”).  The Loan 

Modification was approved by this Court by its Order Re: Petition No. 104 entered on June 

28, 2018.   

13. The value of the Property, which is the security for the Note, is greatly 

diminished by the existence of approximately $450,278.65 in accrued and unpaid real 

property taxes which constitute a lien on 5 of the 7 parcels.  Youth Pad hopes to convince the 

taxing authorities to reduce or eliminate this tax liability but in the absence of such a 

reduction, the value of the Property is greatly diminished.  Given Youth Pad’s limited 

financial resources and the limited value of the security, the Receiver’s interest in the Loan is 

of limited value in the short term.  Because the Receiver intends to terminate this receivership 
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in 2019, the Receiver will not be able to hold the Note until the value of the Receiver’s 

interest has recovered. 

14. Attached as Exhibit “2” to this Petition is the Receiver’s accounting of the loan 

account regarding the Property and the payments received on loans secured by the Property 

and the expenses incurred by the Receiver as part of the Receiver’s efforts to preserve and 

protect the interests of the Participants.  As reflected in this accounting, as of December 3, 

2018: 

a. The Receiver holds $33,527.95 in trust in connection with the loans 

secured by the Property, including payments made by Youth Pad and expects to 

receive an additional $1,000 by the time the sale closes; and 

b. The Receiver has incurred $63,841.73 in Loan Charges in connection 

with the Property. 

15. The Receiver is in the process of liquidating the remaining receivership assets 

and disposing of remaining loan servicing responsibilities in order to permit the closing of 

this receivership in 2019.  As part of that effort the Receiver has negotiated an agreement 

with the Participants whereby those owners holding the 66.7% of beneficial interest in the 

Youth Pad Loan have agreed to purchase the Receiver’s 33.3% beneficial interest in the 

Youth Pad Loan (“Receiver’s Participation Interest”) for the sum of $8,667.00.  The Sale 

Agreement is attached hereto as Exhibit “3” and in addition to providing for the sale of the 

Receiver’s Participation Interest, it provides for certain agreements concerning the 

application of funds held in trust by the Receiver toward reimbursement of Loan Charges and 
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the release of the Buyers from any further responsibility for such Loan Charges that are not 

paid in full.  Finally the Sale Agreement is conditioned on approval of the Receivership 

Court. 

16. In accordance with this Court’s Order Re: Petition No. 2, the Receiver: 

a. Has mailed a copy of this Petition, the proposed order, and the Notice of 

Hearing, to all persons on the Master Service List and other interested persons as 

indicated in the Proof of Mailing filed herewith; 

b. Intends to publish notice of this sale in the Arizona Business Gazette, a 

newspaper of general circulation within Arizona; and 

c. Intends to publish notice of this sale in the Sierra Vista Herald, or 

another newspaper of general circulation within Cochise County, the county in which 

the Property is located. 

17. The Receiver believes that the sale of the Receiver’s Participation Interest as set 

forth in the Sale Agreement attached as Exhibit “3” is in the best interests of the receivership 

estate.  Accordingly, the Receiver recommends that the Court approve the sale of the 

Receiver’s Participation Interest under the terms set forth in the Sale Agreement attached as 

Exhibit “3”, or for any higher and better offer that might be submitted to the Court prior to 

the hearing on this Petition. 

WHEREFORE, the Receiver respectfully requests that the Court enter an order: 

1. Approving the Sale Agreement attached hereto as Exhibit “3”; and 
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2. Authorizing Thomas Giallanza, as Deputy Receiver to execute all necessary 

documents in connection with the sale of the Receiver’s Participation Interest; 

3. Authorizing the Receiver to apply all funds held in Trust in connection with the 

loans secured by the Property to the accrued and unpaid loan charges as reflected in Exhibit 

“2; and 

4. Granting such other relief as the Court deems appropriate. 

Respectfully submitted this 2nd day of January, 2019. 
 
GUTTILLA MURPHY ANDERSON, P.C. 
 
/s/Patrick M. Murphy 
Patrick M. Murphy 
Attorneys for the Receiver 
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